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DEOQ S AN AND (REER

In accordance with the provisions of Galifornia
Admnistrative Gode, title 8, section 20260, Respondent Leo Gagosi an
Farns, Inc., Charging Party Uhited FarmVWrkers of Anerica, AFL-AQ
(UAYW and General (ounsel have submtted this natter to the Agricul tural
Labor Relations Board (ALRB or Board) by way of a stipulation of facts
and have wai ved an evidentiary hearing. Each party filed a brief on the
| egal issue, which concerns Respondent's technical refusal to bargain
wth the certified bargai ning representative of its agricul tural
enpl oyees in order to seek a judicial reviewof the underlying

representati on proceeding in Leo Gagosi an Farns, Inc. (1982) 8 ALRB Nb.

99, and the natter of an appropriate renedy for Respondent's denial of
the validity of the Union's certification.
Pursuant to the provisions of California Labor Code

section 1146,y the Board has del egated its authority in this

v Al section references herein are to the Galiforni a Labor Gode
unl ess ot herw se speci fi ed.



natter to a three-nenber panel .

Al parties agree that there is no dispute concerning the
facts set out below The UFWis a | abor organi zati on and Respondent
Is an agricultural enployer wthin the neaning of the Act.
August 10, 1981, followng the filing of a petition for
certification by the UFW 164 of Respondent's agricul tural enpl oyees
participated in a Board-conducted representation election wth the
followng results: UW 84; No Uhion, 57; non-outcone-determnative
(hal | enged Bal | ots, 23.

Thereafter, Respondent tinely filed objections to the
el ection, one of which was the subject of a 10-day evidentiary
hearing before an Investigative Hearing Examner (IHE) who
recommended that the objection be dismssed and that the UFWbe
certified as the exclusive bargaining representative of the unit
enpl oyees. Uoon the filing of exceptions to the | HE s recommended
Deci sion by Respondent, the Board consi dered the exceptions in |ight
of the entire record and, on Decenber 27,1982, affirned the IHE s
findings and recomendations. (Leo Gagosian Farns, Inc., supra, 8
ALRB Nb. 99.)

By letter dated January 12, 1983, the UFWinvited

Respondent to commence negotiations. n January 20, 1983,
Respondent advi sed the UFWthat it had not yet decided whet her to
chal lenge the Board' s Certification Qder. n February 9,

1983. Respondent infornmed the UFWthat it had reached a deci sion
regarding its position as to the validity of the underlying
representati on proceeding and that it would refuse to bargain in

order to perfect a judicial appeal of the Board s ruling.
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Accordingly, on February 17, 1983, the UFWfiled the unfair | abor
practice charge in which it alleged that Respondent had refused to
negotiate wth its enpl oyees’ chosen bargai ning representative in
violation of section 1153(e). That charge was the subject of a conpl aint
which the Regional Drector of the Board s Del ano office i ssued on
Cctober 5, 1983, alleging that Respondent had refused to bargain
collectively in good faith in violation of section 1153(e) and (a). The
Regional Drector requested, inter alia, that the Board direct Respondent
to bargain in good faith wth the UFWand nake its enpl oyees whol e for
any | oss of pay and other benefits resulting fromRespondent's refusal to
bargain. Thereafter, the parties entered into the af ore-described
stipulation of facts in lieu of an evidentiary heari ng.—Z Thus, the
sol e i ssue before the Board is the question of an appropriate renedy for
Respondent's admtted "technical " refusal to bargain wth the certified
Lhi on, which we find constitutes a violation of Labor CGode section
1153(e) and (a).

InJ. R Norton . v. Agricultural Labor Relations Board
(1979) 26 Cal.3d 1 [160 CGal . Rotr. 710], the Suprene Gourt enunci at ed

2/ .. . . .

= Aprovisionin the stipul ated agreenent authorizes the
i ncorporation of Respondent's Exhibit D, an Gfer of Proof by Respondent
that 1f its president, Ms. Margaret Gagosian, were called as a W tness
in a heari nP, she woul d testify that immediately foll ow ng the el ection,
she personally learned that at |east 45 eli ﬂl bl e enpl oyees i ndi cat ed t hat
they woul d have voted in the el ection had they known about the el ection
and believes that their participation would have affected the results of
the el ecti on. Respondent contends that the val ue of such testinony woul d
serve to underscore its good faith belief in the reasonabl eness of its
present litigation posture. Be that as it nmay, however, such evi dence
woul d not establ i sh msconduct which prevented the referenced enpl oyees
fromvoting nor would it establish that the nmanner in which they m ght
have cast their ballots woul d have affected the results of the el ection.
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the standard for application of the nakewhol e renedy pursuant to
section 1160.3 in "technical " refusal to bargai n cases:

. . . the Board nust deternmine fromthe totality of the

enpl oyer' s conduct whether it went through the notions of
contesting the election results as an el aborate pretense to
avoi d bargaining or whether it litigated in a reasonabl e good
faith beli1ef that the union woul d not have been freely sel ected
by the enpl oyees as their bargai ning representative had the

el ection been properly conducted ... it nust appear that the
enpl oyer reasonably and in good faith believed the violation
woul d have affected the out cone of the el ection.

The Norton court cautioned agai nst invocation of nakewhol e relief where

such a renedy,
.. would inpermssibly deter judicial reviewof close

cases that raise i nportant issues concerni ng whet her the

el ection was conducted in a manner that truly protected the

enpl oyees' right of free choice.
In challenging the Regional Drector's prayer for nakewhol e relief,
Respondent does not seek to relitigate issues that were raised in the
under | yi ng representation hearing nor does Respondent now attenpt to
I ntroduce previously unavail abI e or newy di scovered evi dence or
extraordi nary circunstances. - I\blther does Respondent rely on the nerits
of the objection which was the subject of the hearing except to the
extent necessary to denonstrate a belief that its litigation posture is
reasonabl e because it poses a cl ose case concerning inportant issues.

Respondent asserts that its litigation is reasonabl e because

the Board failed to acknow edge its own precedents gover ni ng

&l Except insofar as Respondent seeks to preserve its right to

pursue a judicial evaluation of two el ection objections which the
Board declined to set for hearing.
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the representativeness of elections in Leo Gagosi an Farns, Inc. (1982) 8

ALRB No. 99. Ve disagree. Early in the history of the Act, we adopted

the National Labor Relations Board' s (NLRB) policy of setting aside

el ections where there is affirmati ve record evidence that eligible
voters, sufficient in nunber to have affected the results of the

el ection, were disenfranchised. (Hatanaka and Ga (1975) 1 ALRB Nb.

7,5/ citing Aternan-Big Apple, Inc. (1956) 116 NLRB 1078 [ 38 LRRM 1406] ;
Repeal Brass Manufacturing Go. (1954) 109 NLRB 4 [34 LRRM 1277].) e

subsequently nade clear that we wll not | ook to nunbers al one to
determne whether a vote is representative but wll examne a potenti al
guestion of disenfranchi senent according to whet her an out cone-
determnative nunber of eligible enpl oyees were prevented fromvoting by
conduct of a party or of the Board. (Pacific Farns (1978) 3 ALRB No.
75.)Y

The Decisions of both the Board and the I nvestigative

4/ ) . )

— Hatanaka concerned the co-mngling of ballots of economc
strikers wth ballots of voters who were chal | enged on ot her grounds.
Lhabl e to separate out the striker ballots, the Board was forced to
reject all challenged ballots, a nunber sufficient to affect the
results and therefore require that the el ection be set aside.

el In the Decisions of the Investigative Hearing Examner and the
Board in Leo Gagosian Farns, Inc. (1982) 8 ALRB No. 99, as well as the
Gficial Tally of Ballots, the nunber of eligible voters was found to be
414. As Respondent pointed out, that figure corresponds wth the average
nunber of enpl oyee days in the payrol|l period preceding the filing of the
representation petition whereas the nunber of enpl oyees who actual |y
wor ked during the sane payrol|l period;, i.e., the statutory eligibility
period, is 627. The disparity in the two sets of figures, standing
al one, does not affect our Decision in 8 ALRB Nb. 99 or our Decision
herein. As we explained in 8 ALRB No. 99, slip opinion at page 3, "An
el ection is deened to be representative where there is sufficient notice,
the voters are given an adequate opportunity to vote, and there is no
evidence of interference wth the el ectoral process '[citation omtted]."
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Hearing Examner (IHE) in 8 ALRB No. 99 set forth in dranatic detail the
extraordi nary neasures enpl oyed by the parties as well as by Board agents
to attenpt to dissemnate word of the inpending el ection to those grape
harvest workers whom Respondent had laid off prior to the el ection. o

As fully discussed therein, the petition for certification satisfied all
of the statutory and regul atory requirenents for a proper and tinely
filing and the el ection was hel d i n accordance wth prescribed procedures
and wthout incident. V& note also that the Uhion had filed Notices of
Intent to Take Access and Intent to Qganize, and all indications are
that it exercised both access and organi zational rights in order to
procure the requisite nunber of authorization cards in support of its
petition for an election. Epl oyees who subsequently were laid off

certainly had sone notice that an el ection was in

o At the tine the petition was filed, on August 3, 1981, Respondent

enpl oyed only one crew of approxi mately 50 workers, having just laid off
nore than 550 agricul tural enpl oyees at season's end. Those workers were
eligible to vote because they had been enpl oyed at sone tine during
Respondent' s pre-petition payroll eligibility period. Pre-petition

enpl oynent is the only condition of eligibility in ALRB conducted

el ections and differs fromN.RB practi ce where there are two conditions
of eligibility: enploynent in the pre-petition eligibility period as well
as on the day of the election. The single eligibility factor under our
statute is a codification of the Legislature's recognition that the peak
enpl oynent requirenent for perfecting a certification petition often
falls wthin a short w ndow period fol |l oned, as here, by the seasonal
departure of nost if not all of a peak work force. Mreover, elections
conduct ed pursuant to both the National Labor Relations Act and the
Agricultural Labor Relations Act are decided by a majority of those
actual ly voting, not by a ngjority of those eligible to vote. Thereis
nothing in the statute or the Board s regul ati ons whi ch nandat es t hat
every eligible voter be personally apprised of an election or that all
eligible voters cast ballots. It is sufficient if the Board agents
exer ci se reasonabl e efforts to notice the election and there is no

evi dence that voters were prevented fromvoting by any party or the
Boar d.
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the offing. Mreover, Respondent appended notices of the forthcom ng
el ection to the payrol|l checks of at |east 300 workers, a seemingly
certain nethod of assuring that the notifications reached t hem

Mre to the poi nt, however, there is no show ng of
m sconduct whi ch woul d tend to prevent voters fromexercising their
franchi se. Enpl oyees may have abstained fromvoting for a nyriad of
reasons ot her than notice, such as indifference, or other, personal
factors beyond the control of the Board or any party.

As justification for challengi ng the appropriateness of the
nmakewhol e renedy, Respondent points to a potential four-vote difference
inthe Tally of Ballots between the pro-union and the no-uni on choi ces
and asserts that on that basis it has established a "cl ose case[s] that
rai se[s] inportant issues concerning whether the el ection was conduct ed
inamnner that truly protected the enpl oyees' right of free choice."
(J. R Norton Go. v. Agricultural Labor Relations Board (1979) 26 Cal . 3d
1, 39 [160 Cal . Rotr. 710].) Respondent's vote differential is obtainabl e

only by hypothesizing that all of the challenged ballots, were they to be
resol ved and counted, would fall into the no-union colum. Such a
result, albeit an inprobabl e one, woul d i ndeed present a cl ose vote.
However, we cannot fromthat proposition al one conclude that the naj or

di spute herein, that of unrepresentativeness due to di senfranchi senent,
poses an equal |y close i ssue. Msconduct sufficient to set aside an

el ection is that conduct which, by an objective standard, would tend to
interfere wth enpl oyees' free choice and thereby affect the results of

the election. V& cannot
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believe that, on the facts present herein, Respondent could entertain a
reasonabl e good faith belief that enpl oyees were di senfranchi sed, or that
the Uhion could not have been freely sel ected by the enpl oyees because
the el ecti on had not been properly conducted, or that there had been any
m sconduct by any party or the Board. Accordingly, we can only concl ude
that Respondent seeks to prolong this controversey in an effort to
forestall its obligation to bargain wth the chosen representative of its
enpl oyees and to thereby thwart the purposes of the Act. ( J. R. Norton
G . v. Agricultural Labor Relations Board, supra, 26 Cal.3d 1; George
A Lucas & Sons (1984) 10 AARB No. 14.) Ve find therefore that
Respondent' s refusal to honor the Certification Qder in 8 ARBNo. 99 is

grounded on bad faith and thus a nakewhol e award is an appropriate
r enedy.

The nakewhol e period begi ns on January 15, 1983, three days
fromthe date the UFWfirst nailed Respondent a request to conmence
negotiations. As Respondent’'s obligation to bargain with its enpl oyees'
certified representative began upon recei pt of the UFWs letter, the
renedy to correct Respondent's failure and refusal to di scharge that
obligation should appropriately take effect as of that sane date. In
accordance with the terns of Galifornia Admnistrative Code, title 8,
section 20480, nail is presuned received three days fromnailing (or, if
the third day falls on a Sunday or a I egal holiday, on the next regul ar
busi ness day). (See, e.g., Frudden Enterprises (1983) 9 ALRB No. 73;
Gorge A Lucas & Sons, supra, 10 ALRB No. 14.)

(rrrrrrrrrrrrrrrnd
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GROER

By authority of section 1160.3 of the Agricul tural Labor
Rel ations Act (Act), the Agricultural Labor Rel ati ons Board (Boar d)
hereby orders that Leo Gagosian Farns, Inc., its officers, agents,
successors, and assigns, shall:

1. Gease and desist from

(a) Failing or refusing to neet and bargain
collectively in good faith, as defined in section 1155.2(a) of the
Agricultural Labor Relations Act (Act), with the United Farm\Vrkers of
Arerica, AFL-QQ (WW as the certified exclusive collective
bargai ning representative of its agricultural enpl oyees.

(b) Inany like or related manner interfering wth,
restraining, or coercing any agricultural enployees in the exercise of
the rights guaranteed by section 1152 of the Act.

2. Take the followng affirnative actions which are
deened necessary to effectuate the policies of the Act:

(a) Won request, neet and bargain col | ectively
in good faith wth the UFWas the certified exclusive collective
bargai ning representative of its agricultural enpl oyees and, if an
agreenent is reached, enbody the terns thereof in a signed contract.

(b) Make whole its present and forner agricul tural
enpl oyees for all |osses of pay and ot her economc | osses they have
suffered as a result of Respondent's failure and refusal to bargain in
good faith wth the UFPW such nakewhol e anounts to be conputed in
accordance with established Board precedents, plus interest thereon,

conput ed i n accordance w th our Decision and
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Qder in Lu-Bte Farns, Inc. (1982) 8 ALRB Nb. 55, the period of said

obligation to extend fromJanuary 15, 1983, until Novenber 7, 1983, the
date on which the statenent of facts was first signed by one of the
parties, and continuing thereafter until such tine as Respondent
commences good faith bargai ning wth the UPWwhi ch results in a contract
or bona fide inpasse.

(c) Preserve and, upon request, nake available to
the Board and its agents, for examnation, photocoyping, and
otherw se copying, all records in its possession rel evant and
necessary to a determnation, by the Regional Orector, of the
nakewhol e period and the amounts of nakewhol e and i nterest due
enpl oyees under the terns of this Qder.

(d) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all
appropri ate | anguages, reproduce sufficient copies in each | anguage for
the purposes set forth hereinafter.

(e) Post copies of the attached Notice, in all
appropri ate | anguages, in conspicuous places on its property for 60
days, the period(s) and place(s) of posting to be determned by the
Regional Drector, and exercise due care to replace any Notice whi ch has
been al tered, defaced, covered or renoved.

(f) Ml copies of the attached Notice, in all
appropriate | anguages, wthin 30 days after the date of issuance of
this Qder, to all agricultural enpl oyees enpl oyed by Respondent at any
tine during the period fromJanuary 15, 1983, until the date on whi ch
the said Notice is nail ed.

(g) Provide a copy of the attached Notice in the
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appropriate | anguage, to each agricultural enpl oyee hired by Respondent
during the 12-nonth period follow ng the date of issuance of this Qder.

(h) Arrange for a representative of Respondent or a
Board agent to distribute and read the attached Notice, in all
appropriate languages, to all of its agricultural enpl oyees on conpany
tine and property at tines(s) and place(s) to be determned by the
Regional Drector. Followng the reading, the Board agent shall be given
the opportunity, outside the presence of supervisors and nanagenent, to
answer any questions enpl oyees may have concerning the Noti ce and/ or
their rights under the Act. The Regional Drector shall determne a
reasonabl e rate of conpensation to be paid by Respondent to all nonhourly
wage enpl oyees in order to conpensate themfor tine lost at this readi ng
and during the question-and-answer peri od.

(i) Notify the Regional Orector inwiting, wthin 30
days after the date of issuance of this Oder, of the steps Respondent
has taken to conply with its terns and continue to report periodically
thereafter, at the Regional Drector's request, until full conpliance is
achi eved.

ITI1S FAUIRTHER GRCERED that the certification of the Uhited
FarmVWrkers of Arerica, AFL-AQ Q as the exclusive collective bargai ni ng

representati ve of Respondent’'s agricul tural enpl oyees

(i
(i

11.
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be, and it hereby is, extended for a period of one year commenci ng on
the date on whi ch Respondent commences to bargain in good faith wth
the UFW

Dated: August 14, 1984

JOHN P. MOCARTHY, Menber

JEROME R WALDE  Menber

JARE CARR LLQ  Menber

12.
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MEMBER CARR LLO concurri ng:

| agree wth the majority that the nakewhol e anard is
appropriate in this case. However, | disagree wth the ngority's
analysis for naking the anard. In ny view the Agricultural Labor
Rel ati ons Board (ALRB or Board) correctly certified the Lhited Farm
VWorkers of Anmerica, AFL-A O (UFWor Lhion) in the underlying
representation case, Leo Gagosian Farns, Inc. (1982) 8 ALRB No. 99, but

| believe the Board enpl oyed the wong standard in doing so. The
proper standard in the underlying representation case shoul d have been
whet her the notice procedures utilized were such that nost of the
workers eligible to vote were likely to have actual |y recei ved or were
in a position to have received notice of the election. iy if the
noti ce procedures were thus adequate can the turnout, even if [ow be
deened to be representative. Qur inquiry in elections where there is
| ow voter turnout should not focus strictly on the reasonabl eness of

Board agents' efforts to give as nuch notice
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to eligible voters as possibl e under the circunstances but instead
shoul d focus on whet her the circunstances were such that the notice
procedures are likely to have given or coul d reasonably be expected to
have gi ven notice of the election to nost of the eligible voters. |If
Board agents and parties nade every effort possibl e under the
ci rcunstances to give notice of the election, as did the Board agents
and parties in this case, but such efforts nonethel ess failed to reach
amjority of eligible workers who left the area prior to the el ection
petition being filed, | would set aside the election. It is the
eligible voters' right to receive notice, and the opportunity to vote,
that the Board nust zeal ously protect, and not the integrity of the
Board agents' efforts in giving notice of the el ection to workers.

| believe that in theory the Enpl oyer's argunent is a
reasonabl e one. An election petition filed five days after a | ayoff
of over 90 percent (575 to 585 workers) of the 627 eligible voters
raises difficult notice problens inherent in Galifornia s seasonal and
magratory work force. The Agricultural Labor Relations Act's el ection
procedures are tailored to the recognition that agriculture is
domnated by a short peak season, necessitating the hol di ng of
el ections wthin seven days of the filing of the election petition.
(Labor Gode sections 1156 through 1159.) The Board has recogni zed
that the work force is nobile and mgratory and that traditional
net hods of communi cation wth agricultural workers are by and | arge
I nadequat e, placing a premumon worksite access as an effective neans

of communi cation. (See Agricultural Labor Rel ations
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Board v. Superior Gourt (1976) 16 Cal.3d 392.) A the sane tine,

however, the legislature has taken pains to insure that seasonality
and work force magration shoul d not place i nsuperabl e barriers to
organi zing. An agricultural operation need only be at 50%of peak
enpl oynent to be valid and all agricultural workers enpl oyed by an
enpl oyer are included in the unit certified, even if only a relatively
snal | percentage actually had the opportunity to vote. (Labor Code
section 1156.4.)

Wien a petition for electionis filed after over 90 percent
of the work force has been laid off, the possibility is great that a
| arge nunber of eligible voters will have dispersed to other areas and
wll thus not be likely to receive or be in position to receive notice
of the election.

| agree that it is not necessary nor realistic to require
that Board agents give each individual eligible voter actual notice of
the election. If the notice procedures are such that it can
reasonably be inferred that nost of the voters were likely to have
recei ved or coul d have received notice of the election, the fact that
I ndi vidual workers actually did not receive notice or for personal
reasons could not vote in the el ection should not defeat the
opportunity for the rest of the work force to exercise their right to
vote. However, thisis quite different fromthe situati on where a
najority of the work force is laid off and | eaves the area before an
el ection petitionis filed; inthe latter case, the Board s notice
procedures woul d be unlikely to provide notice to the departed
eligible voters. Wrker mgration froman area after conpl eti on of the

wor kK season
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is common in agriculture and cannot be equated w th other "personal
reasons” by whi ch workers nay pl ace t hensel ves beyond the reach of
adequat e notice procedures. This is one of the reasons why the ALRA's
procedures are different fromthose of the NNRA In ny view a voter
turnout of 26 percent, where 90 percent of the work force was laid of f
before the filing of the election petition suggests that, given the
seasonal and and mgratory nature of the work force, the notice
procedures mght well have been i nadequat e.

Wiile | believe that in theory the Enpl oyer's position has
sone nerit, the facts of this case anply support the finding that nost
of the eligible voters actually received or were in a position to
recei ve noti ce under the notice procedures used. The evi dence shows
that of 627 eligible voters, 218 eligible voters were consi dered
"l ocal " residents while 409 were considered "out-of -town" resi dents.y
Wth regard to the local residents, every kind of effort possible was
nade to provide notice: 40 to 50 workers still working for the
Enpl oyer were given actual notice of the el ection; Board agents,

Enpl oyer representatives, and Lhion representatives nade hone visits;

the Enpl oyer distributed canpaign flyers along wth payroll checks (an
al nost sure neans of giving notice of the election to voters) to 167 of
the 218 local residents; and the Board, Enpl oyer and Uhion aired a vast

nunber of radi o spots announci ng the el ection date,

v The | ocal resident workers were in the crews of forenen Dom ngo
Ruperto, Jr., Augusto Madera, Pete Gagosi an, Il MAdean and A
Mjarez. The out-of-town resident workers were in the crews of
forenen Manuel de Macabal in and d ay Ancheta.
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tines, and | ocation. No evidence was introduced to suggest these
local residents left the area after their layoff fromwork. Under the
ci rcunst ances, the evi dence overwhel mngly supports the finding that
the notice procedures used gave notice to all of the eligible voters
who were | ocal residents.

d the 4-09 eligible voters who were consi dered out - of -t own
residents, 153 of themworked in forenan Manuel de Macabalin's crew
h August 5, 1981, Macabal in was advi sed by the Enpl oyer's | abor
consul tant of the possibility of an el ection on August 10 and was
gi ven canpai gn flyers to distribute along wth the workers' payroll
checks. Macabalin was al so asked to give his workers notice of the
el ection. Approximately 40 of his crew nenbers were working with him
at Tenneco Ve¢st. Thus, although the 153 eligible voters in
Macabal in's crewwere not | ocal residents, the evidence anply supports
the finding that these workers in fact recei ved notice of the el ection
when they contacted Macabal in to receive their payrol |l checks. No
evi dence was introduced to showthat they left the area prior to the
el ection and hence were unable to vote. n the contrary, 40 workers
were working at Tenneco Vést and all of themhad to nai ntai n enough
contact in the area with Macabalin to receive their checks as of
August 5, at |east seven days after the layoffs. The evidence
therefore supports the finding that the 153 eligible voters in
Macabal in's crews recei ved notice and were thus gi ven an opportunity
to participate in the el ection.

e hundred forty-six eligible voters considered as

out-of-town residents were nenbers of forenan Hias Davila' s
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crew Davilatestified that after the layoff nost of his crew
remained in the area | ooking for work. Davila s assistant, Easno
Hores, testified he was able to contact 40 workers in his crew and
notify themof the upcomng election. Thirty-four of the Enpl oyer's
wtnesses at the hearing were fromDavila' s crew A though they al
testified they did not receive notice of the hearing, 28 of them
testified they were still inthe area, many of themstill residing at
the sane | ocations where they |ived while working for Enpl oyer. There
was testinony from5 enpl oyees that 13 enpl oyees noved out of the area
after their work wth the Enpl oyer was conpl eted, but there was no
other testinony indicating the whereabouts of the renai ni ng nenbers of
the crew Qven Davila' s testinony that workers remained in the area
to look for work, coupled wth evidence that 78 of the 14.6 eligibl e
voters were in the area during the el ection period and thus were
subj ect to the extensive notice procedures utilized by the Board and
the parties, it nust be held that a majority of those enpl oyees were
gi ven adequate notice of the upcomng el ection

(ne hundred and ten eligible voters, considered out-of -town
residents, belonged to the crew of day Axcheta. No evi dence was
offered as to whether these workers remai ned or |left the area after
their work for the Enpl oyer. Ve can only specul ate as to whet her they
did or did not |eave the area or did not vote for other, personal
reasons.

To summarize, it is clear that the 218 eligi bl e voters who
were |ocal residents and 153 nenbers of Macabalin crew, or a total of

371 eligible voters, received adequate notice through
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the notice procedures used by the Board and the parties. Additionally,
the majority of another 146 eligible voters belonging to Hias Davila's
crew nust be considered to have received or have been in a position to
recei ve notice through the procedures used. In the final analysis,
where the notice procedures provided notice to approxi mately 517 of 627
eligible voters, and where the evidence is silent as to the situation

i nvol ving notice to the renai ning 110 enpl oyees, the el ecti on cannot be
set aside nerely because the turnout nay have been low Therefore, |
bel i eve the Enpl oyer is pursuing a | egal theory not supported by the
facts inthis case and that his litigation posture cannot be deened to
be reasonable. | concur that the nakewhol e renedy is appropriate in
this case.

Dat ed: August 14, 1984

JARE CARR LLQ  Menber
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NOTl CE TO AR QLTURAL WIRKERS

A representation el ection was conducted by the Agricul tural Labor

Rel ati ons Board (Board) anmong our enpl oyees on August 10, 1981. The
najority of the voters chose the Lhited FarmVrkers of Anerica, AFL-
aqQ (UW to be their union _relaresenta_tiye. The Board found that the
el ection was proper and officially certified the U-Was the excl usi ve
col | ective bargai ning representative of our agricultural enployees on
Decenber 27, 1982. Wen the UFWasked us to begin to negotiate a
contract, we refused to bargain so that we could ask the court to
review the election. The Board has found that we have viol ated the
Agricultural Labor Relations Act (Act) by refusing to bargain
collectively wth the UAW The Board has told us to post and publ i sh
this Notice and to take certain additional actions. Ve shall do what
the Board has ordered us to do.

V¢ al so want to tell you that the Agricul tural Labor Relations Act is a
Iawht hat gives you and all other farmworkers in California these
rights:

To organi ze your sel ves;

To form join, or help unions; _

To vote in a secret ballot election to deci de whether you want a

uni on to represent you; _

To bargain w th your enpl oyer about your wages and wor ki ng

conditions through a union chosen by a najority of the enpl oyees

and certified by the Board,

5. Todact together wth other workers to hel p and protect one anot her;
an

6. to decide not to do any of these things.

H» whe

Because it is true that you have these rights, we promse that:

VEE WLL, on request, neet and bargain in good faith wth the UFWabout
a contract because it is the representative chosen by our enpl oyees.

VEE WLL rei nburse each of the enpl oyees enpl oyed by us at any tine on
or after January 15, 1983, during the period when we refused to bargain
wth the UFW for any noney which they nay have |ost as a result of our
refusal to bargain, plus interest.

Dat ed: Leo Gagosi an Farns, Inc.

By:

(Represent ati ve) (Title)

|f you have a question about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Relations
Board. (ne office is located at 627 Min Street, Delano, Galifornia
93215. The tel ephone nunber is (805) 725-5770.

This is an official Notice of the Agricultural Labor Rel ations
Board, an agency of the Sate of California.

DO NOI FALD AR MUTI LATE
10 ALRB No. 39 20.



CASE SUMARY

LEO GAGCSl AN FARMVB, | NG 10 ALRB No. 39
(8 ALRB No. 99)

Gase No. 83-C&24-D

Backgr ound

O Decenber 27, 1982, the Board certified the Lhited FarmVWrkers of
Arverica, AFL-AQ O (U”Wor Lhion) as the excl usi ve bargai ni ng
representative of all agricultural enpl oyees of Leo Gagosi an Farns, |nc.
(1982) 8 ALRB No. 99. Thereafter, on January 12, 1983, the WFWserved on
Respondent a request to conmence negoti ations towards a conprehensi ve

col | ective bargai ning agreenent. On February 9, 1983, Respondent advi sed
the Lhion of its belief that the lowvoter turnout resulted in an
unrepresentative el ection and therefore that the Board s certification
Oder in 8 AARB Nb. 99 was not valid. Accordingy, Respondent asserted a
“technical" refusal to bargain in order to perfect a judicial challenge
tothe election. The Lhion then filed an unfair |abor practice charge,
alleging therein an unl awful refusal to bargain.

Boar d Deci si on

Based on the stipulation of facts and | egal argunents submtted by the
parties, the Board decided that Respondent's admtted failure to bargain
was not based on a reasonabl e good faith belief that the Uhion had not
been freely sel ected by the enpl oyees. The Board found that the el ection
was hel d i n accordance w th prescribed procedures and w thout incident
and that there was no evi dence show nﬁ that prospective voters did not
participate in the el ection because they had not received notice of the
el ection or that they had been prevented fromvoting by msconduct of the
Board or any party. Accordingly, the Board issued an Qder, including a
nmakewhol e provision, to renedy Respondent's violation of Labor Code
section 1153(e) and (a).

Goncurring Deci si on

Menber Carrillo agreed that the underlying el ection which Respondent is
contesting was properly certified but disagreed as to the standard
utilized tfor doing so. Were an election has a | ow voter turnout, Menber
CGarrillo believes that the standard shoul d focus on whether the notice
F_rocedures utilized were such that nost of the workers eligible to vote
i kely received or were in a position to receive notice of the el ection,
rather than whether the Board agents gave as nuch notice as reasonabl y
possi bl e under the circunstances. After review ng the notice procedures
given by Board agents in this election case, Menber Carrill o concl udes
that the procedures used did in fact provide adequate notice to eligible
voters, and that the facts do not support Respondent’'s litigation
posture. The nakewhol e award is therefore appropriate.

* * *

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB

* * *
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